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This essay is a version of a presentation given at the Dienstagskolloquium in April 2005 at the
Wissenschaftskolleg, Berlin. I am grateful to the participants for their constructive criticism, in
particular Nancy Fraser, Galit Hasan Rokem, Tom Mitchell, and Shmuel Eisenstadt, whose
comments and suggestions helped me clarify my argument. Special thanks go to Richard Tapper,
who patiently read various drafts and helped me to improve it in many ways. The argument I
develop here is part of a book project; an earlier version appears in Islamic Feminism and the Law,
ed. Qudsia Mirza (London, 2006).

Muslim Women’s Quest for Equality: Between
Islamic Law and Feminism

Ziba Mir-Hosseini

Muslim jurists claim, and all Muslims believe, that justice and equality

are intrinsic values and cardinal principles in Islam and the sharia. If this is

the case, in a state that claims to be guided by the sharia, why are justice

and equality not reflected in the laws that regulate gender relations and the

rights of men and women? Why do Islamic jurisprudential texts—which

define the terms of the sharia—treat women as second-class citizens and

place them under men’s domination?

I came to confront these questions in 1979, when a popular revolution

in my country, Iran, transformed my personal and intellectual life. Like

most Iranian women, I strongly supported the 1978–79 revolution and be-

lieved in the justice of Islam; but when the Islamists strengthened their hold

on power and made the sharia (or their interpretation of it) the law of the

land, I found myself a second-class citizen. This brought the realizationthat

there can be no justice for me, as a Muslim woman, as long as patriarchy is

justified and upheld in the name of Islam. The prevailing interpretations of

the sharia do not reflect the values and principles that I hold to be at the

core of my faith.

Over one quarter of a century later, I revisit these questions in light of

two developments in the intervening years: the rise of a popular reformist

movement in Iran and the wider emergence of a new gender discourse that
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argues for equality within an Islamic framework. The questions have ac-

quired a fresh urgency in a new century that has brought an aggressive

unilateralism in the policies of the sole remaining superpower towards the

Middle East and Southwest Asia, a rhetoric of “promoting democracy” and

“human rights” to support military interventions in (so far) Afghanistan

and Iraq.

In Afghanistan, the invasion was a reaction to the al-Qaeda attacks of 11

September 2001. It succeeded in bringing down the Taliban government

(which was not responsible for the attacks) but not in capturing the al-

Qaeda leadership. The invasion, occupation, and “regime change” were in

part justified to the U.S. (and world) public as rescuing Afghan women from

oppression, vividly represented in their all-enveloping cover, the chadri, or

burqa. Many observers were consequently surprised and disappointed that

the downfall of the Taliban did not lead to Afghan women’s mass aban-

donment of the burqa. Its persistence was quite rightly judged, however, to

reflect the persistence of traditional patriarchal values and norms that the

Taliban had merely enforced in an extreme form, norms and values that

most Afghan women and men continue to associate with Islam and that

few of them are yet ready to abandon in the absence of any credible or pal-

atable alternative set of values. Indeed, the family law established in theyears

since the invasion enshrines the very same values despite the emergence on

the political scene of a significant number of brave Afghan women.

In Iraq, when the primary reasons for the necessity of a “regime change”

(Saddam’s supposed weapons of mass destruction and links to al-Qaeda)

were discredited, the invaders resorted to magnifying the tyrannical nature

of the Baath regime, failing to justify why they had chosen to attack this

tyranny rather than the many others, far and near. The subsequent occu-

pation and attempts to institute “freedom” and “democracy” have resulted

in the strengthening of traditionalist religious forces intent on bringing

family law in line with their interpretations of the sharia and on dismantling

the Iraqi Family Code, which stands among the most progressive in the
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Muslim world.1 As in Afghanistan, it seems that most Iraqi Muslims see the

neoimperialist intervention as a direct assault on their religion, which has

given a new legitimacy to radical Islamist groups and undermined the po-

sition and discourse of progressive forces.

It is debatable (and has been much debated) how far, in either Afghan-

istan or Iraq, the two interventions have resulted in improvements in hu-

man rights in general and women’s rights in particular.2 In short, the

experiences of women in Iran, where a movement for democratic reform

emerged after two decades of sharia as the source of law, have become di-

rectly relevant to women’s quest for equality in the two neighboring coun-

tries.

There are two main elements to the argument that follows. First, one

paradoxical and unintended consequence of the Islamists’ reintroduction

of sharia in Iran and their attempt to enforce its premodern mandates has

been to open a new dialogue between Islamic law and feminism. This di-

alogue, in turn, has become a catalyst for the emergence of new reformist

and feminist voices in Islam that are changing the terms of reference of

Islamic discourses from within. Secondly, without the democratizationand

modernization of Islam’s legal vision, Muslim women’s quest for equal

rights will be held hostage to the fortunes of various political tendencies,

both internal and external.

But first a note on my position and conceptual framework is in order. A

clear statement of position is needed, as not only the media and popular

discourse but also the bulk of academic discussions on Islam and women

are replete with rhetoric in the guise of either facts or scholarship. A mono-

lithic view of Islam still dominates both popular and academic discourses.3

Too often we hear statements beginning “Islam is,” “the Koran says,” or
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“according to Islamic law or sharia.” Too rarely do those who speak in the

name of Islam admit that theirs is no more than one opinion or interpre-

tation among many. The holy texts, and the laws derived from them, are

matters of human interpretation. Moreover, those who talk of Islam, or

indeed of religion in relation to Islam, fail to make a distinction now com-

mon when talking of religion in other contexts, namely, between faith (and

its values and principles) and organized religion (institutions, laws, and

practices). The result is the pervasive polemical and rhetorical tricks of ei-

ther glorifying a faith without acknowledging the horrors and abuses that

are committed in its name or condemning it by equating it with those

abuses. Of course, religious faith and organized religion are linked, but they

are not the same thing, as is implied by conflating them in the label“Islamic”

or “religious.”

Though my approach and analysis are those of a social anthropologist,

I do not claim to be a detached observer.4 As a believing Muslim woman I

am a committed participant in debates over the issue of gender equality in

law, and I place my analysis within the tradition of Islamic legal thought by

invoking one crucial distinction in that tradition that has been distorted in

modern times, when modern nation-states have created uniform legal sys-

tems and selectively reformed and codified elements of Islamic family law

and when new forms of political Islam that use sharia as an ideology have

emerged. This is the distinction between sharia and fiqh.5

In Muslim belief, sharia—revealed law, literally “the way”—is the totality

of God’s will as revealed to the Prophet Muhammad. Fiqh—the science of

jurisprudence, literally “understanding”—is the process of human en-

deavor to discern and extract legal rules from the sacred sources of Islam—

that is, the Koran and the Sunna (the practice of the Prophet, as contained

in hadith, Traditions). In other words, while the sharia is sacred, universal,

and eternal, fiqh is human and—like any other system of jurisprudence—

subject to change. Fiqh is often mistakenly equated with sharia, both in pop-

ular Muslim discourses and by politicians and academic and legal

specialists, and often with ideological intent; that is, what Islamists and oth-

ers assert to be a sharia mandate (hence divine and infallible) is the result
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of fiqh, juristic speculation and extrapolation (hence human and fallible).

Fiqh texts, which are patriarchal in both spirit and form, are frequently in-

voked as God’s law, as a means to silence and frustrate Muslims’ search for

legal justice and equality, which are intrinsic to this-worldly justice.

It is essential, I maintain, to highlight this distinction and to draw atten-

tion to its epistemological and political ramifications. It underlies the emer-

gence of various schools of Islamic law and within them a multiplicity of

positions and opinions and also enables me—as a Muslim—to argue for

gender justice within the framework of my faith.6 I contend that patriarchal

interpretations of the sharia can and must be challenged at the level of fiqh,

which is nothing more than the human understanding of the divine will,

that is, what we are able to understand of the sharia in this world at the legal

level. In other words, sharia is the transcendental ideal that embodies the

justice of Islam and the spirit of the Koranic revelations. This transcendental

ideal, which condemns all relations of exploitation and domination, un-

derpins Muslim women’s quest and the critique of patriarchal construc-

tions of gender relations, which are to be found not only in the vast corpus

of jurisprudential texts but also in the positive laws that are claimed to be

rooted in the sacred texts.

Family Law, Women, and the Reform Movement in Iran
In 1979 one version of the Islamist vision was realized in Iran. A popular

revolution ended 2500 years of monarchy and gave birth to an Islamic re-

public, which took the form of a peculiar combination of theocracy and

democracy, unprecedented in Islamic history. Religious and political au-

thority converged, and the state embarked on a fierce process of Islamiza-

tion. Within two decades the heirs of the revolution were engaged in a bitter

struggle over its legacy, an argument over the role of Islam in politics and

the proper scope of fiqh rules in defining social norms and regulating per-

sonal relations.
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The unexpected victory of Mohammad Khatami in the 1997 presidential

elections also brought about a popular reformist movement that sought a

gradual withdrawal of religion from state authority and a shift from a

theocratic towards a democratic basis of the Islamic republic. This un-

leashed a power struggle among the ruling elite, and for about eight years

there was a dual state. There were two main camps: the conservatives and

the reformists. The former, representing the theocratic side of the state,

saw their survival and their hold on power as dependent on keeping the

ideological construction of “Islam” intact and on suppressing the latter,

who wanted to reconcile Islam with notions of democracy and human

rights. The reformists were represented by Khatami’s ministers and the

elected Sixth Parliament (2000–2004).7 The theocratic forces won back

parliament in 2004 and brought the dual state to an end in June 2005,

when one of their candidates, the hard-liner Mahmud Ahmadinejad, won

the presidential election. The means by which the theocrats regained their

monopoly of state power undermined the popular legitimacy and mandate

on which the Islamic Republic had so far rested. The 2005 presidential

election was the latest stage of a power struggle that is far from settled, and

the next stage is, as of this moment, uncertain.

Why and how has this theocracy produced its own antithesis? There is a

host of factors at work upon which I cannot elaborate here, but the major

elements are encapsulated in the tension between theocratic and demo-

cratic principles, a tension that is inherent in the very quest for an Islamic

state in modern times. What is usually considered to define a state as Islamic

is adherence to, and implementation of, the sharia, held up as the perfect

law embodying the justice of Islam. But in practice in Iran—as in other

states (such as Pakistan, Sudan, and Saudi Arabia) making the same claim—

this has amounted to little more than enforcing a dress code for women and

applying an outdated patriarchal and tribal model of social relations

through courts dealing with penal cases and familial disputes. In Iran, the

results have been so out of touch with contemporary social realities, with

people’s sense of justice, and with women’s aspirations that both clerics and

laypeople have been forced to rethink notions of the sharia as an immutable

body of law and to redefine their relationship with it.

Nowhere has this been more evident than in the area of family law—the

most developed field of fiqh, where the boundary between sacred and tem-

poral has been most blurred. One of the early communiqués issued by Aya-

tollah Khomeini’s office, on 26 February 1979, barely two weeks after the
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collapse of the Pahlavi regime, announced the restoration of sharia family

law through the dismantling of the Family Protection Law and the rein-

statement of the fiqh provisions for marriage and divorce (codified in 1935

as part of the Iranian Civil Code).8 The Family Protection Law of 1967 (and

its 1975 amendments) had abolished men’s right to talaq (repudiation), re-

stricted their right to polygamy, and placed men and women on more or

less the same legal footing in terms of access to divorce and custody rights.

Khomeini’s office in 1979 restored the sharia in order to “protect the family”

and realize women’s “high status” in Islam.

But this was not how women perceived and experienced the changes. In

October 1980, when I first started attending the Tehran branches of the new

family courts, now presided over by Islamic judges, women who came to

court were astonished to learn that their husbands could now divorce them

without first securing their consent. Some remained incredulous andwould

ask more than one judge: Can he really divorce me, if I don’t agree? Is this

what the sharia says? In 1985, when I resumed my court attendance, women,

although no longer incredulous, were insistent on voicing their discontent;

some used every occasion to remind the Islamic judge of his role as cus-

todian of the sharia and of the injustice of a system which could afford them

no protection. It was common to hear women ask the judge, Is this how

Islam honors women? Is this the justice of Islam, that he can dispose of me

now that I have lost my youth and replace me with a younger wife? To these

questions, the judges had no answer, especially when a man insisted on ex-

ercising his right to divorce a wife who was entirely dependent upon him,

with no other source of income and nowhere else to go. Some judges—

though certainly not all—experienced a moral dilemma. Not only did they

have to witness the plight of women on a daily basis, but they could not

help but feel implicated themselves. The Islamic judges in whose courts I

sat in the 1980s often told me that I had chosen the wrong place to learn

about the sharia. I should to go to the seminaries, they said, to read fiqh

texts and discuss them with the ulama; the courts had nothing to teach me

about the sharia.

In 1997, when I returned to the Tehran courts to make a documentary

film about divorce,9 there was little trace of the idealism I had encountered

in the 1980s. Meanwhile, the enforcement of patriarchal fiqh notions ofmar-

riage and divorce had created such havoc in family life, such an uproar

among women, that the government had been forced to restore almost all
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the reforms that had been dismantled overnight by that single communiqué

from Ayatollah Khomeini’s office. This was done through a series of legis-

lative measures and procedural devices whose spirit and juristic logic was

meant to protect and reward those women who presented no overt chal-

lenge to the patriarchal ethos of Islamic law as defined by classical Muslim

jurists. To exercise his so-called Islamic right to divorce, a man now must

either obtain his wife’s consent or pay her substantial compensation.10

Far from producing the intended result—that is, marital harmony or a

generation of docile wives—the “return to sharia” further exposed and ac-

centuated the gap between the patriarchal assumptions by which marriage

is defined in fiqh and the egalitarian marriage lived and experienced by most

people today. It has also become a bargaining chip in the hands of women,

many of whom use it effectively in the courts; some succeed in using the

very elements that give men power in marriage to make them pay, both

literally and figuratively. In other words, the return to sharia in Iran has

proved, in effect, a major cause of marital breakdown and soaring divorce

rates. Likewise, the Islamization of other areas of law, in particular the penal

code, has increased the crime rates.

New Religious Thinking
By the late 1980s in Iran, the ideological, theological, theoretical, and

practical problems brought by the experience of administering premodern

interpretations of fiqh had led to the formulation of a new approach. The

main architect was Abdolkarim Soroush, whose interpretative-epistemo-

logical theory of the evolution of religious knowledge—known as the con-

traction and expansion of sharia—posed a serious challenge to both

traditional and ideological constructions of the sharia. Soroush made a dis-

tinction between religion and religious knowledge and argued that, whereas

the first is sacred and immutable, the second—including Islamic law—is

human and evolves in time because of forces external to religion itself.11

Referred to as New Religious Thinking, this discourse became the in-

tellectual backbone of the reformist movement that emerged in 1997. It is

part of an older trend of thought that remained dormant during the first

decade of the Islamic Republic, which was then engaged in a war with Iraq.

Its advocates now display a refreshingly pragmatic vigor and a willingness



Critical Inquiry / Summer 2006 637

12. For a sample of the textual genealogy of this thinking, see Kurzman, Liberal Islam.

13. See Ernest Gellner, “The Importance of Being Modular,” in Civil Society: Theory, History,

Comparison, ed. John A. Hall (Cambridge, 1995), p. 39.

to engage with nonreligious perspectives. They do not reject an idea simply

because it is Western, nor do they see Islam as having a built-in blueprint

for solving the social, economic, and political problems of the Muslim

world.12 They contend that the human understanding of Islam is flexible,

that Islam’s tenets can be interpreted to encourage both pluralism and de-

mocracy, and that Islam allows change in the face of time, space, and ex-

perience.

What is new about the New Religious Thinking in Iran is not its argu-

ment that fiqh is temporal, a claim made by the great Muslim jurist and

philosopher al-Ghazali as early as the eleventh century. Nor is it its attempt

to demonstrate the compatibility of Islam with modernity, which has been

the aim of all Muslim reformers since the late nineteenth century. What is

new is the political context within which these ideas are now shaped and

within which they operate, that is, the experience of living in a theocracy at

the end of the twentieth century. This experience has forced clerics, religious

intellectuals, and ordinary people alike to rethink notions of the sacred and

the mundane in the sharia. It is not that the sharia is losing its sanctity or

that people are turning away from Islam. Rather, the state’s ideological use

of the sharia and its penetration into the private lives of individuals have

brought home the urgent need to separate religion from the state.

It remains to be seen whether the new religious thinkers—theintellectual

backbone of the reformist movement—will succeed in translating their vi-

sion of Islam into a political reality. The dispute with their conservative

opponents has shaken the very foundation on which the Islamic Republic

rests. But irrespective of the outcome of this struggle, the process of de-

sanctification and secularization of fiqh has reached a point of no return.

Reformists in Iran have faced and continue to face many political setbacks,

and during their period in office (1997–2005) they failed to bring about

changes in the structure of power. But they had one major and lasting suc-

cess: they demystified both the power games conducted in a religious lan-

guage and the instrumental use of religion to justify autocratic rule and

patriarchal culture.

At the start of this new century, Iran is going through a transition, the

outcome of which may prove as significant for the Muslim world as the 1979

revolution itself. It would be one of history’s sharpest ironies if the most

lasting legacy of the 1979 Islamic revolution in Iran, which brought clerics

to power and made the sharia the law of land, were the full separation of

state and religion, an eventuality that scholars like Ernest Gellner argued

was unlikely to happen in the Muslim world.13 In the end, the very slogan
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Return to the Sharia, from which the Islamists draw their legitimacy and

power when they are in opposition, may become their Achilles heel now

that they are in power.

Another legacy of the Islamic revolution in Iran has been the emergence

of an indigenous Islamic feminism. Like the reformists, the feminists of Iran

have been theoretically inspired by the New Religious Thinking, while their

writings have been informed by both their experiences under the Islamic

Republic and the specific politics of gender in Iran.14 But their quest for

equality and their discourse are parts of a new gender politics among Mus-

lims worldwide, to which I now turn.

The Emergence of Islamic Feminism
Muslim women, like other women in the world, have always been aware

of—and resisted—gender inequality; yet the emergence of a sustained, in-

digenous feminism was delayed until recently. This delay at least partly re-

flects the complex relation between women’s demands for equal rights and

the anticolonial, nationalist movement of the first part of the twentieth cen-

tury. At a time when feminism, both as a consciousness and as a movement,

was being shaped and making an impact in Europe and North America, it

also “functioned to morally justify the attacks on native (Muslim) societies

and to support the notion of the comprehensive superiority of Europe,” as

Leila Ahmed among others has shown.15

Nineteenth-century European travellers and diplomats regularly re-

ported on what they considered the subjection of women in Muslim soci-

eties. The rise of anticolonialist and nationalist movements put Muslims on

the defensive with regard to traditional gender relations. The situation was

further complicated by the rise of modern nation-states in the Muslim

world and their appropriation of Islam and the “woman question” in the

process of nation building. New regimes not only selectively reformed the

classical rules of Islamic family law, grafting them onto a unified legal sys-

tem; they also tried to define the scope of women’s rights and to control

nascent women’s activism. The degree to which they succeeded or failed in

this varied from country to country and from one period to another.16
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Muslim women who acquired a feminist consciousness at the time and

who sought equal rights for women were under pressure to conform to

anticolonialist and nationalist priorities, as well as to the secularist, mod-

ernist, yet despotic agenda of the new states. Some scholars have argued that

at the start of the twentieth century the boundary between Islam and fem-

inism was not so clearly marked and that women often tried to change tra-

ditional laws by invoking and relying on Islam’s sacred texts.17 But it was in

this period too that women became symbols of cultural authenticity and

carriers of a religious tradition and way of life, which meant that any dissent

on their part could be construed as a kind of betrayal or could be silenced.

Contemporary Western feminists could criticize the patriarchal elements

of their own cultures and religions in the name of modernity, liberalism,

and democracy, but Muslims could not draw on these external ideologies

or on internal political ideologies in their fight for equal rights. For both

the colonialists and the modernizing secularists, Islamic law was the em-

bodiment of a backward system that had to be rejected or tamed in the name

of progress. For anticolonialists and most nationalists, feminism—that is,

advocacy of women’s rights—was a colonialist project that had to be re-

sisted. Meanwhile, undemocratic Muslim “modernists” gave a new legal

force to the gender inequalities prescribed by classical Islamic jurists. As a

consequence, many Muslim women faced a painful choice, as Ahmed puts

it, “between betrayal and betrayal.”18 They had to choose between their

Muslim identity—their faith—and their new gender awareness.

But as the twentieth century drew to a close, this dilemma disappeared.

One neglected and paradoxical consequence of the rise of political Islam in

the second half of the century was that it helped to create a space, an arena,

within which Muslim women could reconcile their faith and identity with

a struggle for gender equality. This did not happen because the Islamists

offered an egalitarian vision of gender relations; in fact, they did not. Rather,

their very agenda—the so-called return to sharia—and their attempt to

translate into policy the patriarchal gender notions inherent in traditional

Islamic law provoked many women to increasing criticism of these notions

and spurred them to greater activism. A growing number of women came

to see no inherent or logical link between Islamic ideals and patriarchy, no

contradiction between Islamic faith and feminism, and to free themselves
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from the straitjacket of earlier anticolonial and nationalist discourses.Using

the language of political Islam, they could sustain a critique of the gender

biases in Islamic law in ways that were previously impossible.

By the late 1980s, there were clear signs of the emergence of a new con-

sciousness, a new way of thinking, a gender discourse that was and is femi-

nist in its aspiration and demands, yet Islamic in its language and sources

of legitimacy. One version of this new discourse has come to be called Is-

lamic feminism.19 The majority of Islamists, however, and some secular

feminists, see the notion of Islamic feminism as antithetical to their re-

spective positions or ideologies and in effect as a contradiction in terms.

What, then, is Islamic feminism? How does it differ from other femi-

nisms? These questions can best be answered by examining the dynamics

of Islamic feminism and its potential in the Muslim world. It is difficult and

perhaps futile to put the emerging feminist voices in Islam into neat cate-

gories and to try to generate a definition that reflects the diversity of posi-

tions and approaches of Islamic feminists. As with other feminists, their

positions are local, diverse, multiple, and evolving. Many of them have dif-

ficulty with the label and object to being called either Islamic or feminist.

They all seek gender justice and equality for women, though they do not

always agree on what constitutes justice or equality or the best ways of at-

taining them.

To understand a movement that is still in formation, we might start by

considering who its opponents are; in other words, we might consider the
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resistance against which it has had to struggle. Opponents of the feminist

project in Islam fall into three broad categories: Muslim traditionalists, Is-

lamic fundamentalists, and secular fundamentalists. Muslim traditionalists

resist any changes to what they hold to be eternally valid ways sanctioned

by an unchanging sharia. Islamic fundamentalists—a very broad cate-

gory—are those who seek to change current practices by a return to an

earlier, “purer” version of the sharia. Secular fundamentalists—who can be

just as dogmatic and ideological as religious fundamentalists—deny that

any religious law or social practice can be just or equal.

Though adhering to very different ideologies and scholarly traditions

and following very different agendas, all these opponents of the feminist

project in Islam share one thing—an essentialist and nonhistorical under-

standing of Islam and Islamic law. They fail to recognize that assumptions

and laws about gender in Islam—as in any other religion—are socially con-

structed and thus historically changing and open to negotiation. They resist

readings of Islamic law that treat it like any other system of law and disguise

their resistance by mystification and misrepresentation. Selective in their

arguments and illustrations, the three kinds of opponents resort to the same

kinds of sophistry; for example, they seek to close discussion by producing

Koranic verses or Traditions (hadith) taken out of context. Muslim tradi-

tionalists and Islamic fundamentalists do this as a means of silencing other

internal voices and abuse the authority of the text for authoritarian pur-

poses. Secular fundamentalists do the same, but in the name of enlight-

enment, progress, and science—and as a means of showing the misogyny

of Islam—while ignoring the contexts in which the texts were produced, as

well as the existence of alternative texts. In so doing, they end up essen-

tializing and perpetuating difference and reproduce a crude version of the

Orientalist narrative of Islam.20

What is often missing in these narratives is a recognition that gender

inequality in the old world was assumed and that perceptions of women in

Christian and Jewish texts are not that different from those of Islamic texts.

The early Western feminists too found it necessary to confront and chal-

lenge these perceptions, and they did so not by rejecting the Bible or their

faith but by appealing to its higher values and principles. In the eighteenth

century, Mary Wollstonecraft in A Vindication of the Rights of Woman (1792)

often referred to biblical passages when defending women’s essential equal-

ity with men and in refuting the enlightenment philosophers’ arguments

on women’s nature as essentially different from men’s. A century later, Eliz-
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abeth Cady Stanton placed the demand for equal rights for women squarely

within a religious framework and went as far as writing The Women’s Bible

(1895). These became part of new political and socioeconomic discourses

that were shaped by new social conditions and in turn shaped new under-

standings of sacred texts and a woman’s situation in the West.21

The work of the Islamic feminists should be examined in this light. By

both uncovering a hidden history and rereading textual sources, they are

proving that the inequalities embedded in fiqh are neither manifestations

of divine will nor cornerstones of an irredeemably backward social system;

rather, they are human constructions. They are also showing how such un-

equal constructions contradict the very essence of divine justice as revealed

in the Koran and how Islam’s sacred texts have been tainted by the ideologies

of their interpreters.22 For example, they show how men’s unilateral rights

to divorce (talaq) and polygyny were not granted to them by God but by

Muslim male jurists. These are juristic constructs that follow from the way

that early Muslim jurists conceptualized and defined marriage.

The majority of these feminist scholars have focused their energy on the

field of Koranic interpretation (tafsir) and have successfully uncovered the

Koran’s egalitarian message. The genesis of gender inequality in Islamic le-

gal tradition, these scholars tell us, lies in the cultural norms of early Muslim

societies.23 While the ideals of Islam call for freedom, justice, and equality,

Muslim norms and social structures in the formative years of Islamic law
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impeded their realization. Instead, these norms were assimilated into Is-

lamic jurisprudence through a set of theological, legal, and social theories

based on certain underlying assumptions: women are created of men and

for men; women are inferior to men; women need to be protected; men are

guardians and protectors of women; and male and female sexuality differ

and the latter is dangerous to the social order. These assumptions and the-

ories are nowhere more evident than in the rules that define the formation

and termination of marriage, through which gender inequalities are sus-

tained in present-day Muslim societies. In my own work on marriage and

divorce, I have tried to engage these juristic assumptions to show how the

science of Islamic jurisprudence became the prisoner of its own legal the-

ories, which in time has come to bypass the Koranic call for justice and

reform.

Conclusions and Implications
Before considering the implications of my account of Muslim women’s

quest for equality in a global politics shaped by the so-called war on terror,

let me suggest some answers to my opening questions, which I now re-

phrase. Can sharia and feminism coexist? If so, how, and by what means

and processes?

I have pursued these questions in the contexts of the reformistmovement

in Iran and the emerging feminist voices in Islam, which are both part of a

larger intellectual and ideological struggle among Muslims over two op-

posed understandings of their religion and two ways of relating to its sacred

texts. One is an absolutist and legalistic Islam, as understood and con-

structed in traditional fiqh, which makes little concession to contemporary

realities and the aspirations of Muslims. The other is a pluralistic and tol-

erant Islam that is making room for these realities and values, including

gender equality.24 The struggle over interpretations of Islam’s sacred texts

has shaped Islamic history and civilization and undoubtedly will continue

to do so. Since the early twentieth century the issue of women’s rights has

been central to this struggle, reflecting both modern realities and the

changed status of Muslim women.

The emergence of new feminist voices in Islam in the late 1980s was the

inception of the latest stage in this struggle. By advocating a brand of fem-

inism that takes Islam as the source of its legitimacy, these feminist voices

are effectively challenging the hegemony of patriarchal interpretations of
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the sharia and the legitimacy of the views of those who until now have spo-

ken in the name of Islam. Such a challenge has been made possible, even

inevitable, by the Islamists’ call for a return to sharia and attempts to impose

anachronistic jurisprudential constructions of gender relations. This call

has placed Islamic feminism in a unique position to bring about a much-

needed paradigm shift in Islamic law. It exposes the inequalities embedded

in current interpretations of sharia—fiqh—as constructions by male jurists

rather than manifestations of the divine will. This exposure can have im-

portant epistemological and political consequences: epistemological, be-

cause, if taken to its logical conclusion, one can argue that some rules that

until now have been claimed as Islamic and part of the sharia are in fact

only the views and perceptions of some Muslims and are social practices

and norms that are neither sacred nor immutable but human and changing;

political, because it can both free Muslims from taking a defensive position

and enable them to go beyond old fiqh dogmas in search of new questions

and new answers.

Can a feminist discourse that takes its legitimacy from Islam’s sacred

texts and that must operate within a closed legal system like fiqh, with little

support from the power base in that tradition, break that closed system

apart? In other words, can its advocates nurture a gender discourse that

meets women’s aspirations for equality? My answer to this question is a

qualified yes, for three reasons.

First, given the current realities of the Muslim world, in which the Is-

lamists have the upper hand in defining the terms of reference of political

and gender discourses, I would maintain that only those who are prepared

to engage with Islam’s sacred texts and its legal tradition can bring change

from within. Otherwise, Muslim women’s quest for equality will remain a

hostage to the fortunes of various political forces and tendencies, as was the

case in the twentieth century. In my view, secular feminism in the Muslim

world fulfilled its historical role by paving the way for women’s entry into

politics and society in the early twentieth century. But since the rise of po-

litical Islam in the second part of the century, the battle between tradition

and modernity in which Muslim women are still caught must be conducted

in a religious language and framework, where jurisprudential constructions

of gender can be reexamined and the patriarchal mandates of fiqh can be

challenged. The legal gains and losses of women in Iran, and now in Af-

ghanistan and Iraq, testify to the fact that there can be no sustainable gains

unless patriarchal notions of family and gender relations are debated, chal-

lenged, and redressed within an Islamic framework.

Second, the emerging feminist voices in Islam have the potential to over-

come the dichotomy between “Islam” and feminism, which has been a fea-



Critical Inquiry / Summer 2006 645

25. See An-Na’im, “The Dichotomy between Religious and Secular Discourse in Islamic

Societies,” in Faith and Freedom: Women’s Human Rights in the Muslim World, ed. Mahnaz

Afkhami (London, 1995), pp. 51–60.

26. Badran, “Islamic Feminism,” p. 3.

ture of the politics of gender among Muslims in modern times. This

dichotomy—itself a colonial legacy—is false and at times arbitrary, as An-

Na’im reminds us.25 But its implications are too grave and too pernicious

to be ignored—especially in the context of the neoimperialist war on terror,

which many Muslims perceive to be directed against them once again. Such

a perception—whether justified or not—not only puts them on the defen-

sive and makes them more likely to cling to religious tradition; it also erodes

the credibility and moral high ground of secular and Western discourses.

Islamic feminism has a positive role to play in such a context because, in

Margot Badran’s words, it “transcends and destroys old binaries that have

been constructed. These included polarities between religious and secular

and between ‘East’ and ‘West.’”26

Finally, the daily lives of many Muslim women and their life choices—

whether they live in an Islamic state or as part of a diaspora in a Western

liberal state—are governed and shaped by a set of patriarchal beliefs and

laws for which divine roots and mandates are claimed. Only the elite and

the minority of highly educated women have the luxury of choice, of re-

jecting or challenging these beliefs and laws. A movement to sever patri-

archy from Islamic ideals and sacred texts and to give voice to an ethical

and egalitarian vision of Islam can and does empower Muslim women from

all walks of life to make dignified choices. This, in the end, is what Islamic

feminism is about.


